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CARBONE AND FAASSE 
ATTORNEYS AT LAW 

401 GOFFLE ROAD 

RIDGEWOOD, NEW JERSEY 07450 

 

 
JOHN M. CARBONE                                                       201-445-7100 

RALPH E. FAASSE                                                      201-445-7520 (Fax) 

 

May 13, 2018 

Deputy Superior Court Clerk 

Essex County 

50 West Market Street 

Newark, NJ 07102 

 

RE: In Re the May 2018 Municipal Election for the  

Township of Belleville, Essex County, New Jersey 

 

Dear Assigned Judge: 

This office represents the Petitioners candidate for Mayor Raymond Kimble, residing at 5 

Lloyd Place and candidates for Township Committee Kevin Kennedy, residing at 45 Hornblower 

Avenue, and Charles Hood, residing at 35 Dewitt Avenue, in the Township of Belleville.  

 Candidates seeking election recounts and rechecks are not required to pay the usual fee 

for "filing first paper" mandated by N.J.S.A. 22A:2-6.  See Reinhart v. Miller, 208 N.J. Super. 

314, 317 (Law Div. 1985).  As such, the filing fee for filing a complaint or petition in connection 

with a recount and recheck is $25.00, pursuant to N.J.S.A. 22A:2-7.   

            A statutory "recount" remedy is provided for any candidate, at any election, who has 

reason to believe that an error in tabulating the votes or in declaring the winner of the election 

has been made by any District Board of Election or by any Board of Canvassers (N.J.S.A. 19:28-

1).  Petitioners assert that they believe an error was made.  A "recheck" of the voting machines is 
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provided for in N.J.S.A. 19:52-6 and 19:52-6.1, which are the recount provisions applied to 

machines.  No assertion of an "error" need be made to initiate a machine recheck. 

            As noted by Judge Haines in a matter where he reduced fees to be charged for a recount 

in order to foster the proceedings and encourage accuracy, "Recounts protect the sanctity of the 

ballot, a basic objective of our election laws."  Reinhart v. Miller, supra. 208 N.J. Super. at 316. 

            A Judge of the Superior Court, sitting as a legislative agent pursuant to this statute, is 

circumscribed in the actions he or she may take, the procedures, and the relief that may be 

given.  Courts are always mindful of the fact that a Judge, sitting as a legislative agent in an 

election contest is "involved in political issues".  In re 1984 Maple Shade General Election, 203 

N.J. Super. 563 (Law Div. 1985). 

            The petition is addressed to a Judge of the Superior Court assigned to the County in 

which some of the challenged votes were cast.  The application must be made within a period of 

fifteen (15) days following such election. The petition filed herewith is therefore timely filed. 

            The petitioner of any recount proceeding must deposit with the County Clerk, or other 

public official named by the Judge to whom application was made, a sum of money proportioned 

to the number of votes to be recounted, in an amount of two ($2.00) dollars per machine and 

$25.00 per district for which a recount is asked.  These sums can be waived by the court as noted 

above. 

            The deposit is security for the payment of costs incurred in the recount procedure and 

will be refunded in those cases where the recount changes the result of an election or changes the 

difference in votes between two candidates by ten (10) votes or ten (10%) per cent of the votes 

cast in the district, whichever sum is greater (N.J.S.A. 19:28-2 and 19:52-6). 
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            This deposit may be paid at any time before the initiation of the recount and is not a 

condition precedent to application for recount.  Cienchanowski v. Barkett, 125 N.J.L. 524 (Sup. 

Ct. 1940). 

            The recount is conducted by the County Board of Canvassers (commonly known as the 

Board of Elections) in a public proceeding and under the direction of the Judge to whom 

application was made.  The Board conducting the recount has authority to subpoena witnesses 

and compel the production of documents as it deems necessary to make a final decision, 

including mandatory attendance of the District Board of Registry and Election. 

            The County Board must decide any dispute by majority vote, but the Judge shall decide 

the issue in the event no majority vote is reached (N.J.S.A. 19:28-3) or the Board is equally 

divided.  Rejected absentee ballots are to be re-examined by the Board and the parties and are to 

be voted upon again by the Board.  Application of Langbaum, 201 N.J. Super. 484 (App. Div. 

1985). 

            If the Judge and the County Board of Canvassers determine that an error sufficient to 

change the results of an election has been made in the count of the vote, the Judge must order the 

revocation of any certificate of election already issued.  The order must also require the County 

Board of Canvassers to issue a new certificate of election to the candidate found to have received 

a plurality of the votes pursuant to the recount.  If it appears after a recount and recheck that 

there was a tie vote in the election, the Judge has authority to revoke any certificate originally 

issued by the Board of Canvassers (N.J.S.A. 19:28-4). 

            The Appellate Division held In re Recheck of Voting Machines, 19 N.J. Super. 187, 190 

(App. Div. 1952), that when a recount is sought, jurisdiction of the judge sitting: 

is conferred upon them as individual judges thereof and is not conferred 

upon the court as such, and that the individual judge who acts in 
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exercising such jurisdiction acts solely in the capacity of a legislative 

agent exercising a delegated authority. 

In Roberts v. Shafer, 63 N.J.L. 182, 184 (Sup. Ct. 1899), the Court defined what it 

believed to be the role of a judge sitting as a legislative agent in an election contest: 

By the statute sub judice, the justice sits as a commissioner and not in curia. 

Obviously then, the matter is heard by a Judge of the Superior Court but not in the 

Superior Court.  This line of reasoning was established by Chief Justice Beasley in the case of In 

re Margarum, 55 N.J.L. 12, 15 (Sup. Ct. 1892), wherein he stated: 

It will be at once perceived, from this summary of this statutory clause, 

that the judge who is to determine the prescribed contest is not empowered 

for that purpose to sit in, or under the authority of, any court.  The 

reference to him as "the justice of the Supreme Court holding the Circuit 

Court in and for said county," is a mere designatio personae."  The 

expression evidently confers upon the official no authority, except such as 

is expressly prescribed, which is that he shall entertain the complaint in 

the capacity of a commissioner acting under and absolutely by the force of 

a statutory authorization. 

Aside from the general revision under the Laws of 1930, c. 187, 355, p. 829, the statutory 

scheme concerning the authority for the recount of elections has basically remained the same.  It 

is clear then, that the legislative scheme very carefully circumscribed the role of a judge sitting 

as a legislative agent in recounting elections.  This role is solely distinct from the expanded view 

of a judge sitting in an election contest pursuant to other statutes and type of proceedings 

(N.J.S.A. 19:29-1) and a judge's available remedies.  In re 1984 Maple Shade General Election, 

supra., and In re General Election, 255 N.J. Super. 690 (Law Div. 1991). 
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We ask that Your Honor grant the requested prayer of relief and enter the proposed order. 

 

Respectfully, 

/s/ John M. Carbone 

        For the Firm 

 

 

cc (w/enc):  Essex County Board of Elections 

  Essex Superintendent of Elections 

  Essex County Clerk 

  Belleville Township Municipal Clerk 

 

 

 

 
 


